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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO
CASE NO.
SSF II, Inc.
P.O. Box 540
New Albany, OH 43054

JUDGE

And
COMPLAINT FOR DECLARATORY
JUDGMENT AND FOR BAD FAITH

Spartan Stir Fry, Inc.
P.O. Box 540
New Albany, OH 43054
Plaintiffs,
v.
The Cincinnati Insurance Company
c/o Steve Corbly, Statutory Agent
P.O. Box 145496
Cincinnati, OH 45250,
Defendant.

Plaintiffs, SSF II, Inc. and Spartan Stir Fry, Inc. (collectively, “Plaintiffs”), by and through
their undersigned counsel, for their Complaint against Defendant, The Cincinnati Insurance
Company, state the following:
PARTIES, JURISDICTION AND VENUE
1.

Plaintiff SSF II, Inc., is an Ohio corporation, with its principal place of business

located in Franklin County, Ohio.
2.

Plaintiff Spartan Stir Fry, Inc., is an Ohio corporation, with its principal place of

business located in Franklin County, Ohio.
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3.

At all times relevant herein, Plaintiffs are owners of six (6) restaurants throughout

the State of Ohio, each doing business as Bd’s Mongolian Grill, three (3) of which are located
within Franklin County, Ohio.
4.

The Cincinnati Insurance Company (CIC) is an insurance company incorporated

under the laws of the State of Ohio, with its principal place of business located in Cincinnati, Ohio.
CIC is authorized to do business in Franklin County, Ohio, and elsewhere.
5.

This Court has personal jurisdiction over the Defendant.

6.

This Court has subject matter jurisdiction regarding the matters alleged herein.

7.

This Court is the proper venue under Ohio Civil Rule 3(B).
NATURE OF ACTION

8.

This is an insurance coverage action seeking declaratory relief pursuant to Ohio

Revised Code §2721, et seq.
9.

On or about November, 2019, Plaintiffs entered into a contract of insurance with

CIC whereby Plaintiffs paid $40,079.00 of premiums to CIC for many levels of business insurance
coverage in return for CIC’s promise to compensate the Plaintiffs in the event of a covered loss.
10.

Plaintiffs seek a declaratory judgment that CIC has a duty to indemnify and provide

coverage for the losses Plaintiffs have suffered as alleged herein.
STATEMENT OF FACTS
11.

Plaintiffs and CIC entered into a contract of indemnity whereby Plaintiffs agreed

to make cash payments to CIC in exchange for CIC’s promise to indemnify the Plaintiffs for losses
including, but not limited to, property damage, governmental authority business interruption, and
business interruption income and expense losses at its six (6) restaurants located throughout the
State of Ohio (hereinafter, “Insured Premises.”)
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The Insured Premises
12.

The Insured Premises are the six (6) locations of Bd’s Mongolian Grill restaurants,

a popular restaurant and unique dining concept. All six (6) locations are listed as Insured Property
under the Policy.
13.

Plaintiffs opened their first Bd Mongolian Grill restaurant in Cleveland Heights,

Ohio, in November of 1997.
14.

Since then, Plaintiffs have had the great fortune of opening five (5) more Bd

Mongolian Grill restaurants between 1999 and 2020, with three (3) more locations in the
Columbus, Ohio, area, and also in Beavercreek, Ohio, and Toledo, Ohio.
15.

The Mongolian Grill dining concept is that of a unique, open-space, open-air,

communal and interactive experience that sets it apart from its competition by featuring a 7 footlong custom-made, cast-iron cooking surface grill, which is used to cook everyone’s customordered creation(s).
16.

The grill is heated to 600 degrees Fahrenheit, and is able to cook up to 12 meals

simultaneously.
17.

Expert grillers use swords to cook several diners’ entrees at a time, in something of

a modified buffet style.
18.

For those that are vegetarians or who have allergies, a spot is cleared on the grill to

ensure that their meal(s) do/does not come in contact with any others.
19.

Until just recently, all of the six (6) of Plaintiff’s BD Mongolian Gill restaurants

had been doing well, profitably.
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Insurance Coverage
20.

As required by Plaintiffs’ franchisor, their landlords, and basic business prudence

and good judgment, Plaintiffs have always carried what they believed to be comprehensive
business insurance on all of Plaintiffs’ restaurants.
21.

Over the past ten (10) years, this is the second time that Plaintiffs have been insured

by CIC, having previously been insured by CIC in 2009-2010.
22.

The total premiums Plaintiffs have paid for all of their current coverages with CIC

is $40,079.00, as stated above.
23.

The Insured Premises are covered under a policy issued by CIC with policy number

05ENP0558781 (hereinafter “Policy”), issued to Plaintiffs SSF II, Inc., and Stir Fry, Inc. dba
Mongolian Barbeque. A copy of the Policy, which is voluminous (264 pages), will be filed
separately with the Court. Defendant already has the policy.
24.

The policy is currently in full effect, providing property, business personal

property, governmental authority business interruption, business interruption income and extra
expense, “war” (declared and undeclared), and ordinance or law coverage between the period of
November 16, 2019, to November 16, 2022.
25.

Plaintiffs have faithfully paid their policy premiums to CIC to specifically provide

for what Plaintiffs believed to be was comprehensive, plenary and all-risk coverage with CIC,
particularly the extension of coverage in the event of a business closure by order of governmental
authority.
26.

An “all risk policy” is an insurance policy which covers all risks unless clearly and

specifically excluded. Meridian Leasing, Inc. v. Associated Aviation Underwriters, Inc., 409 F.3d
342, 350 (6th Cir.2005).
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27.

As provided in Section 3(a) of the Policy, “Covered Causes of Loss” means direct

“loss” unless the “loss” is “excluded or limited in this Coverage Part”.
28.

By law and definition, therefore, CIC’s Policy is an all risk policy providing that

covered causes of loss means direct physical loss unless the loss is specifically excluded or limited
in the Policy.
29.

The Policy does not provide an exclusion due to losses, business or property, from

a virus or global pandemic – the cause of the losses herein.
30.

Therefore, the Policy is designed to provide coverage to Plaintiffs for viruses and

global pandemics.
Coronavirus (COVID-19) Global Pandemic
31.

Starting on or about January of 2020, the Center for Disease Control and Prevention

(CDC) has been responding to an outbreak of respiratory disease caused by a new coronavirus that
was first detected in China, and which has now been detected in more than 100 locations
internationally, including in the United States.
32.

The virus has been named “SARS-CoV-2”, and the disease it causes has been

named coronavirus disease 2019 (abbreviated “COVID-19”).
33.

On January 30, 2020, the International Health Regulations Emergency Committee

of the World Health Organization (WHO) declared the outbreak a “public health emergency of
international concern.”
34.

On January 31, 2020, Health and Human Services Secretary Alex M. Azar II

declared a public health emergency for the United States to aid the nation’s healthcare community
in responding to COVID-19.
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35.

On March 11, 2020, WHO publicly characterized COVID-19 as a global

“pandemic” requiring urgent and aggressive action to control the spread of the virus.
36.

Previously, and on March 3, 2020, the four-day Arnold Sports Festival, which was

scheduled to take place in Columbus, Ohio, was canceled to spectators in accordance with CDC
guidelines regarding large gatherings of people during the COVID-19 situation.
37.

With more than 250,000 guests expected to attend, bringing in an estimated $53

million to the city, that cancellation had a massive impact on business owners in Columbus, Ohio,
including Plaintiffs.
38.

In fact, the Arnold Sports Festival is the busiest time of the year for all three (3) of

Plaintiffs’ Central Ohio restaurants, and from which Plaintiffs rely on an estimated $30,000.00 of
additional annual income – just from that Festival each year – to help capitalize all six (6) of their
restaurants, across the board, for the balance of the fiscal year.
39.

This year, Plaintiffs obviously lost that income, which was a significant hit to their

bottom line.
40.

Continuing, on March 9, 2020, Ohio Governor Mike DeWine issued Executive

Order 2020-01 D, "Declaring a State of Emergency," in response to the growing COVID-19 public
health crisis.
41.

Governor DeWine and public health officials urged people to avoid large indoor

gatherings to minimize close contact and potential exposure to the coughs or sneezes of others.
42.

Ohio colleges have moved to online learning and extended spring breaks to keep

students out of classrooms, and many (most) have now gone to online learning for the balance of
the school year.
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43.

Governor DeWine has ordered that all Ohio schools take an extended three-week

spring break beginning Monday, March 16, 2020. That “spring break” has recently been further
extended to at least April 30, 2020.
44.

Sporting events have been canceled, including OHSAA, NBA, MAC, Big Ten,

NCAA, and all Cuyahoga County, Cleveland, Columbus, and Akron professional sports teams.
45.

Most, if not all, local attractions have closed, including the Ohio and Palace

theaters, the Columbus Orchestra, concerts, shows, museums, and other events.
46.

Even outdoor parks and playgrounds in Ohio have been cordoned off by law

enforcement /municipal/governmental officials with yellow security tape to prevent people from
touching recreational equipment that may be infected (i.e., physically damaged) by COVID-19.
See Exhibit 1.
47.

On March 12, 2020, Governor DeWine and Ohio Department of Health Director

Amy Acton, M.D., MPH, signed an Order to prohibit mass gatherings in the state of Ohio. A
copy of that Order is attached hereto as Exhibit 2.
48.

Mass gatherings are defined as any event or convening that brings together 100 or

more persons in a single room or single space at the same time such as an auditorium, stadium,
arena, large conference room, meeting hall, theater, or any other confined indoor or outdoor
space.
49.

Subsequent to that action, bars and restaurants were ordered to essentially cease

operations other than delivery and take-out service.
50.

Thus, on March 13, 2020, the Ohio Department of Health and Ohio Department

of Agriculture specifically identified, singled-out and recommended that those restaurants whose
food service operations rely on buffets and salad bars, like Plaintiffs’, close immediately.
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51.

That Order made clear that COVID-19 attaches to surfaces or objects. That was

further confirmed in research published in the New England Journal of Medicine. Further, the
National Center for Disease Control and Prevention found that the COVID-19 virus can last on
surfaces such as those in Plaintiff’s restaurants for up to seventeen (17) days, thereby
“damaging” – contaminating – those surfaces in the process.
52.

At his news conference on March 14, 2020, Governor DeWine made clear that

those restrictions were then-now mandatory by Executive Order.
53.

On Wednesday, March 16, 2020, President Trump declared “war” on COVID-19

and declared himself a war-time president.
COVID-19 is a Global Pandemic
54.

It goes without saying that the United States’ restaurant and foodservice industry is

a critical part of the solution to an unprecedented national emergency caused by the COVID-19
coronavirus.
55.

Paramount to this pandemic is keeping the U.S. population nourished and healthy,

and keeping the some-odd 585,000 restaurant workers in Ohio employed, and participating in the
economy, is also critical.
56.

A declaratory judgment in this case determining that the coverage provided under

the Policy will prevent the Plaintiffs from being left without vital coverage acquired to ensure the
survival of their business, now that operations have been ceased due to this global pandemic virus
and civil authorities’ response, is appropriate.
57.

While some have called the COVID-19 virus an exaggerated mass hysteria, the

scientific community and public officials, and those personally affected by COVID-19, recognize
the real physical loss and damage already sustained as a result of this global pandemic.
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58.

Simply put, the COVID-19 virus is physically impacting public and private

property, and physical spaces in cities around the world.
59.

In fact, and on March 22, 2020, the County Administrator for Broward County,

Florida, found (scientifically) and ordered that COVID-19 “is physically causing property damage
due to its proclivity to attach to surfaces for a prolonged period of time.” Exhibit 3.
60.

Any effort by CIC to deny the reality that the COVID-19 virus causes physical

damage and loss would constitute a false and potentially fraudulent misrepresentation that could
endanger policyholders and the public, including the 585,000 restaurant workers in Ohio, their
employers, and their families.
61.

The global pandemic is exacerbated by the fact that the deadly virus physically

infects and remains on the surface of objects or materials, “formites,” for anywhere from seventeen
(17) to twenty-eight (28) days, thereby “damaging” – contaminating – those surfaces in the
process.
62.

As will other businesses, it will be necessary for Plaintiffs to thoroughly clean and

fumigate all of its restaurants prior to re-opening them publicly due to the intrusion of microbials.
63.

It is clear that contamination of the Insured Premises by the COVID-19 virus would

be and/or is a direct physical loss requiring remediation to clean the objects, materials and surfaces
of the Insured Premises.
COVID-19’s Impact on Plaintiffs
64.

Until now, and because of the unique nature of their food preparation, Plaintiffs’

restaurants had and have no significant take-out business to speak of, representing less than 5% of
their sales.
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65.

As of March 18, 2020, and with no sales, Plaintiffs’ are losing approximately

$4,200.00 a day.
66.

With businesses being told to close, and Plaintiffs’ buffet-style restaurants, in

particular, having been ordered to do so by the Governor, all of Plaintiffs’ restaurants are now
closed. Irrespective, and to date, Plaintiffs nevertheless continue to pay their salaried restaurant
managers through their management company, Spartan Mongo Management, at considerable
expense to Plaintiffs.
67.

One of the significant coverages for commercial operations and commercial

property policies – like Plaintiffs’ Policy – is to provide business income/interruption coverage,
which provides coverage for loss of business income due to damage to the insured property or to
neighboring property that causes governmental authorities to restrict access to the insured property.
68.

By virtue of the fact that Plaintiffs’ restaurants are a buffet and salad bar form of

food service operation, the COVID-19 virus did, in fact, “damage” their operations and cause
significant losses.
69.

The COVID-19 virus has caused a distinct and demonstrable alteration of Plaintiffs’

restaurants, including but not limited to tangible changes to the property that can be seen or
touched, as well as changes that are perceived by the sense of smell and exist in the absence of
structural damage.
70.

Further, the loss of function or utility of the restaurants themselves make the

buildings useless, or uninhabitable, pursuant to the Ohio Department of Health and the Governor’s
March 13, 2020, order.
71.

In sum, Plaintiffs’ restaurants have suffered direct physical loss and damage as a

result of the global spread of the COVID-19 virus.
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72.

Plaintiffs are entitled to business interruption and/or government authority business

interruption insurance coverage under the relevant provisions of their Policy, including but not
limited to repair, restoration or replacement of property, as well as lost income and expense.
Defendant CIC’s Denial of Plaintiffs’ Claim
73.

On or about March 19, 2020, Plaintiffs made a formal claim to CIC pursuant to the

Policy and consistent with the terms and conditions of the Policy, a copy of which claim is attached
hereto as Exhibit 4.
74.

Therein Plaintiffs offered to provide additional documentation or information to

CIC in an effort to fully cooperate with CIC’s investigation.
75.

By letter dated March 23, 2020, CIC notified Plaintiffs that CIC requested

additional information from Plaintiffs, a copy of which letter is attached as Exhibit 5.
76.

On or about March 24, 2020, Plaintffs provided the requested additional

information to CIC, a copy of which is attached here to as Exhibit 6.
77.

On or about March 29, 2020, Plaintiffs and their counsel, separately, followed up

with CIC by way of email and provided CIC with both case law and the Broward County Order
referenced above (and attached hereto as Exhibit 3) supporting Plaintiffs’ claim, a copy of which
supplementing submissions is attached as Exhibit 7.”
78.

In bad faith, and in spite of all of the foregoing, CIC has failed to provide the

coverage to Plaintiffs that Plaintiffs paid for.
79.

Plaintiffs have performed all conditions precedent on their part, including, but not

limited to, paying the required premiums for the contracted coverage and timely filing a claim.
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80.

Despite this, CIC lacks good faith in handling Plaintiffs’ claim, and Plaintiffs have

suffered damages and had no other option but to seek legal counsel, thereby incurring litigation
expenses and attorney’s fees.
COUNT I
DECLARATORY JUDGMENT
81.

Plaintiffs incorporate all previous paragraphs as if fully restated herein.

82.

There exists an actual controversy between Plaintiffs and Defendant, which is

justiciable in nature and involves rights and/or legal relations between the parties, as Defendant is
denying coverage to Plaintiffs under Plaintiffs’ Policy as a result of Defendant’s unilateral
determination that there is no direct physical loss or damage to Plaintiffs’ property resulting from
the COVID-19 virus, irrespective of the fact that the buildings are non-operational because of the
virus and the Governor’s March 13, 2020, Order.
83.

Plaintiffs seek a declaratory judgment that the Governor’s March 13, 2020 Order

applies to Plaintiffs’ six (6) restaurants.
84.

Plaintiffs also seek a declaratory judgment that the Governor’s March 13, 2020,

Order and subsequent restrictions trigger the civil/governmental authority business interruption
coverages of Plaintiffs’ Policy
85.

Plaintiffs also see a declaratory judgment that because Plaintiffs’ Policy does not

contain an exclusion for a viral pandemic, the Policy provides coverage to Plaintiffs for the
civil/governmental authority shutdown(s) of its six (6) restaurants due to physical loss from the
COVID-19 virus contamination, and that the Policy provides business income and extra expense
coverage because the COVID-19 virus has contaminated the Insured Premises.
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COUNT II
BAD FAITH
86.

Plaintiffs incorporate all previous paragraphs as if fully restated herein.

87.

The acts and omissions of CIC as set forth hereinabove, and some yet to be

discovered in this matter, constitute bad faith.
88.

CIC has a duty to act in good faith in the handling and payment of the claims of its

insureds, including Plaintiffs.
89.

CIC’s refusal to pay Plaintiffs’ claim, as described more fully above, is not in good

90.

CIC’s refusal to pay Plaintiffs’ claim is not predicated upon any circumstances that

faith.

furnish reasonable justification in support of CIC’s denial.
91.

CIC’s decision to refuse payment to Plaintiffs under the Policy is arbitrary and

capricious, not supported by any rational or reasonable determination process, science or medicine,
and is done solely in its own interests.
92.

As a direct and proximate result of the bad faith exhibited by CIC, Plaintiffs have

suffered damages.
93.

In denying Plaintiffs’ insurance claim, CIC acted with malice, intentionally refusing

reimbursement so as to purposefully avoid a claim for business interruption and/or governmental
authority business interruption insurance coverage as provided for in Plaintiffs’ Policy.
94.

Because of the bad faith of CIC, Plaintiffs have sustained damages, expenses of

litigation and attorneys’ fees.
95.

Due to CIC’s malice, Plaintiffs are entitled to punitive damages under Ohio law.

96.

Due to CIC’s malice, Plaintiffs are entitled to attorney fees under Ohio law.
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WHEREFORE, Plaintiffs pray for the following relief against Defendant:
(a)

Declaratory Judgment that the Governor’s March 13, 2020, Order applies to

Plaintiffs’ six (6) restaurants;
(b)

Declaratory Judgment that the Governor’s March 13, 2020, Order and subsequent

restrictions triggered the civil/governmental authority business interruption and extra expense
coverages of Plaintiffs’ Policy;
(c)

Declaratory Judgment that Plaintiff’s Policy does not contain an exclusion for the

COVID-19 viral pandemic;
(d)

Declaratory Judgment that the Policy provides twelve (12) months of unlimited

actual-loss-sustained coverage to Plaintiffs for the civil authority/governmental shutdown(s) of its
six (6) restaurants due to physical loss from the COVID-19 virus contamination;
(e)

Declaratory Judgment that the Policy provides for the repair, restoration and/or

replacement of the property; and
(f)

Any other relief, whether legal or equitable, as the Court may deem proper.
Respectfully submitted,
LUPER NEIDENTHAL & LOGAN
A Legal Professional Association
/s/ Gregory H. Melick
Gregory H. Melick (0065694)
Douglas J. Segerman (0064779)
1160 Dublin Road, Suite 400
Columbus, Ohio 43215-1052
(614) 221-7663; Fax: (866) 381-0301
E-mail: GMelick@LNLattorneys.com
E-mail: DSegerman@LNLattorneys.com
Attorneys for Plaintiffs
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The Cincinnati Insurance Company ◼ The Cincinnati Indemnity Company
The Cincinnati Casualty Company ◼ The Cincinnati Specialty Underwriters Insurance Company
The Cincinnati Life Insurance Company

March 23, 2020
VIA EMAIL AND U.S. MAIL
SSF II, Inc
Attn: Ronda Hobart
PO Box 540
New Albany OH 43054
Email: rhobart@insight.rr.com
Email: rhobart@me.com

Re:

Insured:

SSF II, INC; SPARTAN STIR FRY, INC
DBA BD'S MONGOLIAN BARBEQ
Policy No.: 05ENP0558781
Claim No.:
3522475
Date of Loss: 03/06/2020

Dear Ms. Hobart:
I am the Cincinnati claims professional responsible for your claim. All
communications regarding your claim should be directed to my attention. This letter
further addresses the above-referenced claim made by SSF II, Inc to Cincinnati Insurance
Company (“Cincinnati”). As submitted, the claim involves the Novel Coronavirus known as
SARS-CoV-2, which causes the viral infection known as COVID-19 (“Coronavirus”). The
claim asserts business income loss due to the Coronavirus.
Cincinnati will investigate your claim. However, it is important that you understand
certain coverage issues that may be implicated by your claim. To that end, certain portions
of your Policy provisions are referred to in this letter. Nevertheless, Cincinnati reserves
the right to rely on other Policy provisions should it become appropriate to do so as this
investigation progresses. Cincinnati is investigating your claim under a full reservation of
rights.
THE CINCINNATI POLICY
Cincinnati issued Policy no. 05ENP0558781 to SSF II, INC; SPARTAN
STIR FRY, INC DBA BD'S MONGOLIAN BARBEQ (the “Policy”). The Policy's
effective dates are from 11/16/2019 to 11/16/2022.

Mailing Address: PO Box 30804 ◼ Gahanna, OH 43230
sarina_denman@cinfin.com ◼ Office : 614-907-6013 ◼ Fax: 833-854-2418

EXHIBIT 5
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Ronda Hobart
SSF II, Inc
Page 2
03/23/2020

RESERVATION OF RIGHTS
A.

Direct Physical Loss

The Policy1 provides the following coverage:
We will pay for direct "loss" to Covered Property at the "premises" caused
by or resulting from any Covered Cause of Loss.
(FM 101 05 16 at p. 3.) The Policy defines “loss” as “accidental physical loss or accidental
physical damage.” (FM 101 05 16 at p. 38.) The Policy defines “premises” as “the
Locations and Buildings described in the Declarations.” (FM 101 05 16 at p. 39.)
At the threshold, there must be direct physical loss or damage to Covered Property
caused by a covered cause of loss in order for the claim to be covered. Covered Property
generally entails your premises and business personal property. Direct physical loss or
damage generally means a physical effect on Covered Property, such as a deformation,
permanent change in physical appearance or other manifestation of a physical effect.
Your notice of claim indicates that your claim involves Coronavirus. However, the fact of
the pandemic, without more, is not direct physical loss or damage to property at the
premises.
B.

Business Income and Extra Expense Coverage

The Policy provides coverage for Business Income and Extra Expense under
certain circumstances. This coverage is included in Form FM 101 05 16:
(1) Business Income
We will pay for the actual loss of "Business Income" and "Rental Value"
you sustain due to the necessary "suspension" of your "operations"
during the "period of restoration". The "suspension" must be caused by
direct "loss" to property at a "premises" caused by or resulting from any
Covered Cause of Loss. With respect to "loss" to personal property in the
open or personal property in a vehicle or portable storage unit, the
"premises" include the area within 1,000 feet of the building or 1,000 feet
of the "premises", whichever is greater.

We cite to or quote provisions of the Policy in this letter. In some instances, in the interests of
brevity, we quote or cite only portions of the language. Any terms in bold are in bold in the policy and do
not denote additional emphasis unless so indicated. Please refer to the Policy for a full reading of all the
terms, conditions or other language cited or referenced.
1

Mailing Address: PO Box 30804 ◼ Gahanna, OH 43230
sarina_denman@cinfin.com ◼ Office : 614-907-6013 ◼ Fax: 833-854-2418

EXHIBIT 5
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Ronda Hobart
SSF II, Inc
Page 3
03/23/2020

With respect to the requirements of the preceding paragraph, if you are a
tenant and occupy only part of the site at which the "premises" are located,
for the purpose of this Coverage Extension only, your "premises" Is the
portion of the building that you rent, lease or occupy, including:
(a)

Any area within the building or on the site at which the "premises"
are located if that area services or is used to gain access to the
"premises"; and

(b)

Your personal property in the open (or in a vehicle or portable
storage unit) within 1,000 feet of the building or 1,000 feet of the
"premises", whichever is greater.

(2) Extra Expense
(a)

We will pay Extra Expense you sustain during the "period of restoration". Extra Expense means necessary expenses you
sustain (as described in Paragraphs (2)(b), (c) and (d)) during
the "period of restoration" that you would not have sustained if
there had been no direct "loss" to property caused by or resulting
from a Covered Cause of Loss.

(b)

If these expenses reduce the otherwise payable "Business Income" "loss", we will pay expenses (other than the expense to
repair or replace property as described in Paragraph (2)(c)) to:
1)

Avoid or minimize the "suspension" of business and to
continue "operations" either:
a)
b)

At the "premises"; or
At replacement "premises" or temporary locations,
including relocation expenses and costs to equip and
operate the replacement location or temporary
location; or

2) Minimize the "suspension" of business if you cannot continue
"operations".
(c)

We will also pay expenses to:
1)
2)

Repair or replace property; or
Research, replace or restore the lost information on damaged
"valuable papers and records";

but only to the extent this payment reduces the otherwise
payable "Business Income" "loss". If any property obtained for
temporary use during the "period of restoration" remains after
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the resumption of normal "operations", the amount we will pay
under this Coverage will be reduced by the salvage value of that
property.
(d)

Extra Expense does not apply to "loss" to Covered Property as
described in the BUILDING AND PERSONAL PROPERTY
COVERAGE FORM.
*

*

*

The most we will pay for "loss" in any one occurrence under this "Business
Income" and Extra Expense Coverage Extension is $25,000.
(Form FM 101 05 16 at pp. 18-19, 21.)
Additionally, your policy includes form FA 213 05 16, which also supplies Business
Income and Extra Expense coverage. That form states, in relevant part:
1. Business Income
a.

b.

We will pay for the actual loss of "Business Income" you sustain due
to the necessary "suspension" of your "operations" during the
"period of restoration". The "suspension" must be caused by direct
"loss" to property at "premises" which are described in the
Declarations and for which a "Business Income" Limit of Insurance
is shown in the Declarations. The "loss" must be caused by or result
from a Covered Cause of Loss. With respect to "loss" to personal
property in the open (or personal property in a vehicle or portable
storage unit), the "premises" include the area within 1,000 feet of the
building or 1,000 feet of the "premises", whichever distance is
greater.
With respect to the requirements set forth in the preceding
paragraph, if you are a tenant and occupy only part of the site at
which the "premises" are located, for the purposes of this Coverage
Part only, your "premises" is the portion of the building which you
rent, lease or occupy, including:
(1) Any area within the building or on the site at which the "premises"
are located if that area services or is used to gain access to the
described "premises".
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(2) Your personal property in the open (or in a vehicle or portable
storage unit) within 1,000 feet of the building or 1,000 feet of the
"premises", whichever distance is greater.
2. Extra Expense
a.

Extra Expense coverage is provided at the "premises" described
in the Declarations only if the Declarations show that "Business
Income" coverage applies at that "premises".

b.

Extra Expense means necessary expenses you sustain (as
described in Paragraphs 2.c., d. and e.) during the "period of
restoration" that you would not have sustained if there had been
no direct "loss" to property caused by or resulting from a Covered
Cause of Loss.

c.

If these expenses reduce the otherwise payable "Business Income"
"loss", we will pay expenses (other than the expense to repair or
replace property as described in Paragraph 2.d.) to:
(1)

Avoid or minimize the "suspension" of business and to
continue "operations" either:
(a)
(b)

(2)
d.

At the "premises"; or
At replacement "premises" or temporary locations,
including relocation expenses and costs to equip and
operate the replacement location or temporary location; or

Minimize the "suspension" of business if you cannot
continue "operations".

We will also pay expenses to:
(1)

Repair or replace property; or

(2)

Research, replace or restore the lost information on
damaged "valuable papers and records"

but only to the extent this payment reduces the otherwise payable
"Business Income" "loss". If any property obtained for temporary
use during the "period of restoration" remains after the resumption
of normal "operations", the amount we will pay under this
Coverage Form will be reduced by the salvage value of that property.
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e.

Extra Expense as described in Paragraphs 2.a. thru 2.d. does not
apply to "loss" to Covered Property as described in the BUILDING
AND PERSONAL PROPERTY COVERAGE FORM.

(FA 213 05 16 at pp.1-2.)
The “Business Income” and Extra Expense coverages provided under both of
these forms require that there be direct physical loss or direct physical damage caused
by a Covered Cause of Loss. This direct physical loss or direct physical damage must be
to property at the covered premises. Without it, there can be no business income or extra
expense coverage. Moreover, as stated, direct physical loss or damage generally means
a physical effect on covered property, such as a deformation, permanent change in
physical appearance or other manifestation of a physical effect. Your notice of claim
indicates that your claim involves Coronavirus. However, the fact of the pandemic, without
more, is not direct physical loss to property at the premises. Later in this letter, we ask
questions and seek information directed toward these issues.
C.

Civil Authority

The Policy provides coverage for an interruption of your business caused by an
order from a civil authority. This coverage is included in the main property form in your
policy, FM 101 05 16:
When a Covered Cause of Loss causes damage to property other than
Covered Property at a "premises", we will pay for the actual loss of
"Business Income" and necessary Extra Expense you sustain caused by
action of civil authority that prohibits access to the "premises", provided
that both of the following apply:
(a) Access to the area immediately surrounding the damaged property is
prohibited by civil authority as a result of the damage; and
(b) The action of civil authority is taken in response to dangerous physical
conditions resulting from the damage or continuation of the Covered
Cause of Loss that caused the damage, or the action is taken to
enable a civil authority to have unimpeded access to the damaged
property.
This Civil Authority coverage for "Business Income" will begin
immediately after the time of that action and will apply for a period of up
to 30 days from the date of that action.
This Civil Authority coverage for Extra Expense will begin immediately
after the time of that action and will end:
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1) 30 consecutive days after the time of that action; or
2) When your "Business Income" coverage ends;
whichever is later.
*

*

*

The most we will pay for "loss" in any one occurrence under this "Business
Income" and Extra Expense Coverage Extension is $25,000.
(Form FM 101 05 16 at pp. 19, 21.)
Civil authority coverage is also included in policy form FA 213 05 16. That form
provides:
When a Covered Cause of Loss causes direct damage to property other than
Covered Property at the "premises", we will pay for the actual loss of "Business
Income" you sustain and necessary Extra Expense you sustain caused by
action of civil authority that prohibits access to the "premises", provided that
both of the following apply:
(1)

(2)

Access to the area immediately surrounding the damaged property is
prohibited by civil authority as a result of the damage; and
The action of civil authority is taken in response to dangerous physical conditions resulting from the damage or continuation of the Covered Cause of
Loss that caused the damage, or the action is taken to enable a civil authority to have unimpeded access to the damaged property.

Civil Authority coverage for "Business Income" will begin immediately after the
time of the first action of civil authority that prohibits access to the "premises"
and will apply for a period of up to 30 consecutive days from the date on which
such coverage began.
Civil Authority coverage for Extra Expense will begin immediately after the time
of the first action of civil authority that prohibits access to the "premises" and
will end 30 consecutive days after the date of that action; or when your Civil
Authority coverage for "Business income" coverage ends, whichever is later.
(FA 213 05 16 at p. 2.)
This civil authority coverage described in Form FA 213 05 16 above is included within
and not additional to the "Business Income" and Extra Expense Limits of Insurance.
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There are certain key elements to this coverage that are your burden to show to
us. These are: damage to property other than your own that was caused by a covered
cause of loss; access to the area immediately surrounding the other, damaged property
is prohibited by civil authority; and the action of the civil authority is taken in response to
dangerous physical conditions resulting from the damage to the other property. Later in
this letter, we ask questions and seek information directed toward these issues.

CONCLUSION
This letter addresses certain key, threshold policy provisions that are generally
implicated by Coronavirus claims. Other policy provisions may become relevant as our
investigation continues. Should that happen, we will supplement this letter to inform you
of those policy provisions and to discuss their relationship to your claim.
Cincinnati is conducting its investigation subject to a full reservation of its rights.
As part of Cincinnati’s investigation, please provide the following documents and
information as soon as possible:
•

Please describe any direct physical loss or damage to your premises or property
at your premises by the Coronavirus. Additionally, please specify these details and
supply these documents:
o The reason or reasons why you believe that there was direct physical loss
or damage to your premises or to property at your premises.
o Copies of all inspection reports and test reports referring or relating to actual
or suspected presence of Coronavirus at your premises or on property at
your premises.
o Documents referring or relating to the presence of Coronavirus at your
premises, including among employees, customers or other visitors to the
premises.
▪ These documents should include any relevant correspondence or
emails.

•

Please state whether you have been ordered by a civil authority, such as a
government official, to close, or restrict access to, your premises. If so, please
specify these details and supply these documents:
o Identify the civil authority that issued the order or orders.
o Identify the date and nature of the order or orders.
o Supply a copy of the order or orders.
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•

Identify any property, other than your own, that suffered direct physical loss or
direct physical damage, thereby causing the civil authority order to issue.
Additionally, please specify these details and supply these documents:
o The reason or reasons why you believe that there was direct physical loss
or direct physical damage to premises or to property at premises other than
your own premises.
▪ The reason or reasons why you believe that the presence of
Coronavirus at that other premises caused the issuance of the civil
authority order involved in your claim.
o Copies of all inspection reports and test reports referring or relating to direct
physical loss or direct physical damage to that other premises.
o Copies of all inspection reports and test reports referring or relating to actual
or suspected presence of Coronavirus at that other premises or property at
that other premises.

*

*

*

Cincinnati is not waiving any of its rights under the Policy. Cincinnati reserves the
right to rely on any other language in the Policy which may become applicable as
circumstances develop. Cincinnati reserves the right to rely on other provisions or terms
of the Policy and not just those discussed in this letter.
Please feel free to contact me if you have any questions or would like to discuss
this matter.
Very truly yours,

Sarina Denman
Claims Representative
cc:

Huntington Insurance, Inc., kit.eridon@huntington.com

Mailing Address: PO Box 30804 ◼ Gahanna, OH 43230
sarina_denman@cinfin.com ◼ Office : 614-907-6013 ◼ Fax: 833-854-2418

EXHIBIT 6

Franklin County Ohio Clerk of Courts of the Common Pleas- 2020 Apr 08 2:35 PM-20CV002644

EXHIBIT 6

Franklin County Ohio Clerk of Courts of the Common Pleas- 2020 Apr 08 2:35 PM-20CV002644

EXHIBIT 6

Franklin County Ohio Clerk of Courts of the Common Pleas- 2020 Apr 08 2:35 PM-20CV002644

EXHIBIT 6

Franklin County Ohio Clerk of Courts of the Common Pleas- 2020 Apr 08 2:35 PM-20CV002644

EXHIBIT 7

Franklin County Ohio Clerk of Courts of the Common Pleas- 2020 Apr 08 2:35 PM-20CV002644

Re: Insured:
BARBEQUE

SSF II, INC; SPARTAN STIR FRY, INC., DBA BD'S MONGOLIAN

Policy No.:

05ENP0558781

Claim No.:

3522475

Date of Loss: 03/06/2020

Sarina_denman@cinfin.com
Kit.eridon@huntington.com

Claims Representative Denman:
By way of follow-up to the above-referenced claim, I was just on a national restauranteur webinar
where they mentioned that some cities are stating in their emergency orders that “the virus is physically
causing property damage due to its proclivity to attach to surfaces for prolonged periods of
time”. Attached hereto is a PDF of one example from Broward County, Florida (middle of page
two). The link to this Order is below.
This is exactly what we have previously argued to you in our prior claim submissions, and represents
existing science throughout the country.
Please consider this information, also, in adjusting our claim with CIC.
https://www.broward.org/CoronaVirus/Documents/BerthaHenryExecutiveOrder20-01.pdf
Thank you.
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EMAIL MESSAGE

Printed: 4/8/2020 11:39:49 AM

-------------------------------------------------------------------------------------------------------------------------------------------------Client: 19387 - Hobart, Ronda
Ma er: 1 - Mongolian Grill Insurance Claim
-------------------------------------------------------------------------------------------------------------------------------------------------Subject: RE: bd's Mongolian Grill claim
From: gmelick@lnla orneys.com
To: Sarina_Denman@cinﬁn.com; kit.eridon@hun ngton.com
CC:
Sent: Mar 29 2020 11:42AM
-------------------------------------------------------------------------------------------------------------------------------------------------Gregory H. Melick
Chairperson/Li ga on Commi ee
Luper Neidenthal & Logan
1160 Dublin Road | Suite 400 | Columbus, OH 43215
Direct: 614.229.4414 | Oﬃce: 614.221.7663 | Fax: 866.345.4948
gmelick@LNLa orneys.com <mailto:gmelick@LNLa orneys.com%7C> | www.LNLa orneys.com
<h p://www.lnla orneys.com/>
Member, Meritas Law Firms Worldwide | Visit: www.meritas.org <h p://www.meritas.org/>

From: Ronda Hobart <rhobart@me.com>
Sent: Friday, March 27, 2020 4:08 PM
To: Denman, Sarina <Sarina_Denman@cinﬁn.com>; kit.eridon@hun ngton.com
Subject: bd's Mongolian Grill claim

Sarina,
Please see the a ached response.

Go Mongo!
Ronda Hobart
bd’s Mongolian Grill
Owner/Franchisee
rhobart@insight.rr.com <mailto:rhobart@insight.rr.com>

